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Ata COUKL of GENERAL SitSSIONS | 


of the Peace, holden in and for the 
City and County of New-York, at the 
City-Hall of the said City, on Monday, 


the Sth day of October, in the year of 


our Lord one thousand eight hundred 
and eighteen— 


PRESENT, 


The Honourable 
CADWALLADER D. COLDEN, 
Mayor of the City of New-York 
ANTHONY L. UNDERHILL, wilder- 
man. 
JAMES WARNER, Spectal Justice. 
PIERRE C. VAN WYCK, Dist cltty. 
Joun W. Wymay, Clerk. 


GRAND JURORS. 


Srernen Price, Foreman. 
Atexanper Hosack, W. A. Stewart, 
Jonn Younas, hk. t. Reswick, 
Greonce Wrace, Coiuin Reep, 
James P. Van Horn, G. S. Mount, 


Rosert Trovr, Jun. W. L. Lirpixeort, | 


Tuomas Toptas, N. Lawrence, 
W. KB. Townsenp, W. Hexperson, 
Feurnaim Conrap, ‘TT. Seymour, 

Asa Wurtre, T. C. PearsaLe. 


(HOMICIDE—MANSLAUGHTER. ) 
NIEL PATTERSON’S CASE. 


Van Wyex, Counsel for the prosecution. 
Witson and Davin Granam, Counsel for 
the prisoner. 


VY. P. brought into the grocery store of M. a bas- 
ket, which he suspected to be stolen from a cart 
near the store, and he, therefore, thrust the 
supposed thief from the store. whe turned upon 
him to force his way back. R. P., a by-stander. 
iutertered; and, while the other two were 
‘trigeling near the grocery door, seized hold ot 
NX. P. to pull him back, saying, that he would 
not suffer him to carry into the store stolen pro- 
peity. At this stage of the affray, the owner ol 
the basket came and claimed it. Whereupon 
N. P. either dropped it, or delivered it to the 
oWner—the struzgle ceascd, and the parties were 


entirely separuied. ‘Then, vad im astort ume 
aiterwards, N. P. struck R. P. a violent blow on 
i his lett shoulder, who asked him the reason of 
| giving the blow, but made no resistance. N,P. 
still advanced on R. P. and struck him another 
| blow on or under his left ear, who fell back« 
|} wards, the back of his head striking the pave. 
| ment, by meansof which he died in about two 
| hours. It was held, that this homicide was man- 


slaughter, 
| The prisoner was indicted for man- 
{ slanghter. The indictment, which con- 
i'tuined six counts, alleged, in some of 
ithem, that the prisoner, on the 26th of 
August, 1818, in the sixth ward of this 
city, with his right hand clenched, un- 
lawfully, violently, and in the fury of his 
mind, didstrike and beat Robert Patterson, 
and on his left ear did inflict one certain 
blow, by means whereof he died ; and in 
other counts it was stated, that’he fell, by 
means of said blow, with the back of his 
head against the pavement, and thereby 
sustained another mortal blow; and the 
last counts alleged that the two bruises 
combined, occasioned his death. 

After Van Wyck bad opened the. prose. 
cution, he introduced Daniel M‘Mullen 
as a witness, who stated that on the day 
laid in the indictment, between four and 
five o’clock in the afternoon, while the 
lwitness was engaged in attending the 
|grocery store of Alexander Murray, in 
| Aucustus-strect, then absent, the prisoner 
|| brought into the store a basket, which 
1 the witness suspected to have been sto- 
jlen from a cart, then within call of the 
store. ‘The witness seized and attempted 
‘to put him out of the store, and succeed- 
‘ed; but the prisoner attempted to force 
1 his way back, and while struggling in this 
attempt, Robert Patterson, who was on 
the stoop, seized hold of the prisoner 
ifrom behind, to pull him back trom the 
store, saying, that he should nor carry 
stolen property there. The owner came 

ap and claimed his basket, which the pri- 
soner dropped—the struggte then ceased, 
the parties being entirely separated ; 
when the prisoner, shortly aflerwards, 
! turned round. and, in anger, struck Ro 
. ig 








| 
| 
| 














346 


bert Patterson a violent blow on the left 
shoulder, which did him little or no in- 
jury. He then asked the assailant wiy 
he struck him, but to this no reply was 
made ; the blow was immedimtely repeat- 
ed on or under the left ear, when the suf- 
ferer fell backwards, off the side walk, 
his head striking the pavement. He was 
taken up speechless, every attempt to 
relieve him proved ineffectual, and he 
expired in about two hours. 

It further appeared that the deceased 
frequented this store for liquor, and was 
in habits of intoxication. ‘Phe prisoner 
had lost his left hand, as his counsel al- 
leged, in one of our naval contests with 
the Barbarians in the Mediterranean. 

After the testimony had closed, the 
mayor directed the attention of the coun- 
sel to the two subjects of inquiry in the 
case : 

1. Was the blow, inflicted by the pri- 
soner, the cause of the death ? 

2. Ifso, does this homicide amount to 
manslaughter ? 

Before the counsel for the prisoner 
commenced their remarks to the jury, 


Van Wyck read from the Ist Vol. of 


East's Crown Law, page 279 
to show, that to reduce a_ homicide 
“from manslaughter te selt-defenre, 
upon chance medley, it is mcumbent on 
the defendant to prove two things ; Ist. 
that before a mortal stroke given, hie had 
declined any further combat, and had re- 
treated as far as he could with saiety ; 
2dly, that he then killed bis adversary 
through mere necessity, in order iv avoid 
Immediate death. And tt seeins that any 
case, which, without these two circun- 
stances, would have amounted to mure 
than manslaughter, cannot by their con- 
currence be excused upon ihe toot of self 
defence upon chance medley ; though a 
passage of Lord Hale may seem to coux- 
tenance an exception to this remark. 
With the general position, however, above 
Jaid down, agrees Mr. Justice Blackstone, 
(4 Com. 184,) who says. that ‘* the true 
criterion between homicide upon chance 
medley in sell-defence and manslaughiey 
seems to be, that when both parties are 
actually combatting at the time the mortal 
stroke is given, the slayer is guiliy of 
man:iaughter ; but if the slayer had not 
began to fight, or, having began, had en- 
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deavoured to decline any further struc. 
gle, and afterwards, being closely presse 
‘by his antagonist, kill him to avoid hij. 
‘own destruction ; this is homicide excusa. 
ible in self-defence.” 

| The counsel for the prisoner content. 
‘ed to the jury, that the homicide in this 
‘ease was referrible to chance medley in 
iself-defence and to misadventure. ‘Ile 
was attacked unlawfully, by two persons 
vat the same time, and though there was 
ia separation between the parties for a 
jshort time betore the mortal stroke was 
'utven, yet, from the commencement unti) 
‘the termination, this was a continued af. 
fray ; and the prisoner, not being unlaw. 
fully engaged, was excusable ; especially 
since he did not datend to kill his adver 
Sury. 

Mr. Graham read to the court an au- 
thority (1 Kast’s C. L. p. 286.) to show 
‘that ‘fit is not unlawful for a man to 
_strike with, or use whatever force my 
be sufficieat to prevent another from 
beating him, (short of intentionally kill. 
‘ing him, unless for the necessary preser- 
‘vation of his own life,) provided he can- 
not escape trom the blows by any othe: 
ineans, and did not bring upon himsel) 
suck il treatment by his illegal act. , And 
therefore it may be a quesuion, whether 
under such cireumstances, the death ma) 
/uot be attributed to misadventure ; bem 
unintentional in the party striking, wly 


| 


was, in that instance, doing no more than 
ihe kovfully might. 
Yan Wyck contended, that at the tin 
the mortal blow was inflicted, the prisone! 
/ was unlawfully engaged ; and as this was? 
voluntary act of killing, his offence 
ainvunted to manslaughter, and could no! 
ibe referred either to misadventure 0! 
chance medley in seli-detence. 

Lhe counsel read to the jury Nailor’: 
case, from 1 East's Crown Law, p. 277 
«Phe prisoner was indicted for the mur 
der of his brother. it appeared that he 
,came heme drunk on the night the act 

was committed: his father ordered him 
to go to bed, which he refused to do 
; Whereupon a scuille happened betweet 
them, when the deceased, then in bed, 
,)got up, aud tell on his brother and bea’ 
‘him while lying down, and not being 
|able to avoid the blows or escape. While 
jin this situation, the prisoner gave the 
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deceased a mortal wound with a penknife. 
After a conference of all the judges in 
Michaelmas term, 1704, it was unani- 
mously held to be manslaughter, as there 
did not appear to be any inevitable neces- 
sity, SO as to excuse the killing in that 
manner.” 

The mavor, in his charge to the jury, 
directed their attention to two general 
questions ; 

1. Whether the blow occasioned the 
death, and, 

2, Whether, allowing this to be the 
ease, the offence amounted to man- 
slanghter. 

That the blow was the cause of the 
death, admits of no doubt ; and the prin- 
cipal question for the jury to decide, is, 
whether this is a felonious homicide. 

This term, homicide, denotes any kill- 
ing of a human being, and is divided into 
several distinct kinds. And, firstly, ho- 
micide may be either justifiable or excu- 
sable : justifiable, as where a sheriff, in 
consequence of a sentence against a pri- 
soner, executes him, or where a man 
being attacked by robbers, slays them 
or, mm necessary selt-preservation, when 
attacked by others, inflicts a mortal blow ; | 
ercusable, as where aman, either by some | 
unfortunate blow, as by the handle of hus 
axe flying off, or in defence of his person 
or property, occasions the death of aman. 
Thus, excusable homicide is divided into 
two species : the former kind, in the tech- 
nical language of the law, being denomi- 
nated misadventure, and the latter chance 
nediey or se defendendo. 

The offence of the prisoner is clearly | 
distinguishable from the act of killing ano- 
ther by misidventure ; fur the blow was 
given and repeated with violence and an- 
eer. But the defence has been prinei- 
pally rested on the ground that this ho- 
micide, according to the facts, amounted 
merely to chance medley, in self-defence. 

To bring a case within this division of 
homicide, two important features must 
mark its character and concur: it must 
be shown that there was a sudden aflray, 
and that the prisoner, at the time the 
mortal blow was inflicted, was acting in 
self-defence. 

_ This was, no doubt, a sudden affray at 
its Commencement ; but immediately pre- 
ceding the time the prisoner assaulted 
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and the parties had entirely separated. 
It is in evidence that the prisoner, after 
dropping the basket, advanced on the de- 
ceased, and struck him a blow on his left 
ishonider in anger. The deceased then 
inquired of the prisoner, why he struck 
the blow : but to this he made no reply, 
and gave the second blow, which occa- 
sioned the death 

Is this either m7sadventure or chance 
medley in self-defence ? It is not for the 
court to direct the jury, who are ever, in 
criminal cases, to judge of the law as well 
as of the fact, that in their deliberations 
the offence of which the prisoner is 
charged, according to the facts in the 
case, cannot be brought within either of 
these divisions of homicide: suftice it for 
the court to explain and illustrate to the 
jury the law on the subject. 

Where aman is unlawfully attacked, as by 








robbers, for his own preservation, be has a 
| rightto slay them, and the killing is jusizfi- 
able homicide ; but where ina sudden af- 
| fray. and in heat of blood, a man, in self- 
detence, inflicts a mortal blow on the ag- 
gressor, the law, in compassion to human 
‘infirmity. will excuse him; but still, it 
must appear that he was acting in self- 
| defence, and, if pressed by the adversary, 
| if consistent with personal safety, must re- 
‘treat : for should there b@gan entire sepa- 
| ration of the parties, and he who was at- 
‘tacked should renew the combat, he then 
| becomes an aggressor #@ and should he 
|press on the original assailant and kill 
ihim, this offence amounts to a felonious 
‘homicide. ‘The doctrine on this subject 
‘cannot be better illustrated than by the 
‘case read from the book by the counsel 
| for the prosecution ; for, in that case, the 
loriginal assault was more violent than in 
‘this; and the party attacked was not able 
‘te avoid the blows nor escape: still the 
‘killing did not appear to be the result of 
| inevitable necessity. , 
Mansiaughter may be denominated an 
lunlawfil and voluntary killing of a human 
‘being without malice express or implied ; 
and as this species of homicide is gene- 
rally marked by transport of passion or 
heat of blood, it is only distinguishable 
from murder by the exclusion of malice. 
It is true that these offences, in many 
linstances, approximate so near to each 
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the deceased, the scuffle was at an end,. 








148 


THE NEW-YORK 


other that their shades of difference are{ the punishment, and eught not to influ. 


scarcely perceptible, and it becomes ex- 
tremely diflicult to distinguish them ; but 
still, malice constitutes their 
characteristic distinction. 

It has been strenuously insisted in this 


> 


ease, that as the prisoner at the bar wae |, 


not actuated by malice, either express 01 
implied—as he did not zntend to kill his 
adversary, that this homicide does not 
amount to manslaughter, but may rathe: 
be referred to misadventure: but, in the | 
opinion of the court, the want of malice, 
go far from reducing this homicide to ms- 
adventure, chiefly serves to exculpute the 
accused from the highest grade of homi- | 
cide: for, in this case, had he iniended to} 
kill, the offence would have amounted to | 
murder. 

According to the definition of man-} 
slaughter, an important inquiry arises in | 
this case ; was the prisoner at the bar| 
lawfully engaged, at the time the mortal | 
blow was inflicted ? 

There is no question but that M:Mul- 
Jen had a right, in the first instance, to! 
make use of so much force as might be | 
necessary to remove the prisoner from 
the store. The case, however, does not 
turn on this point. Jt appears that after | 
he had been turned out, he, then, at- | 
tempted to furce his way back, and while 
he was thus gnlawfully employed the 
deceased icseileed in the assistance of 
M‘Mullen. The prisover had been pre- 
vented from enteging the siore. the strag- 
gle had ceased, and the parties separated, 
when he struck a violent blow on the lett 
shoulder of the deceased, who made no 
resistance. He inquired of the prisoner 
the reason of the violence, but received 
no answer. The fatal blow was then in- 
flicted. That this attack made by the 
prisoner was unlawful, is obvious; for 
had the blow not proved mortal there is 
no question but that he would have been 
subject to a prosecution fur an assault and 
battery. 

There are some circumstances, it is 
true, in extenuation of the prisoner’s con- 
duct: he used no unlawful weapons—the 
means were not calculated to produce 
death—there was some provocation: but 
tiiese circumstances are subjects of con- 
sideration with the court in apportioning 
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ence the verdict. 
The prisoner was convicted and sen. 


great and! tenced to the State Prison three years. 


(FORGERY—SCIENTER. ) 
DENNIS DOUGHERTY’S CASE. 


Van Wyck, Counsel for the prosecution. 
Garnventek and Prick, Counsel for the 
prisoner. 


On the traverce of an indictment for passing conn. 
terieit money. for the purpose ot establishing 
the seicnter. the public prosecutor will be per- 
mitted to show that the prisoner. previous te 
the time Jaid in the indictment, passed other 
counterfeit bills : but should it appear that these 
bills were passed at a time remote from the 
others. and no circumstance is produced on be- 
half of the prosecution tending to esiablish the 
scienter in relation to the principal oifence. the 
Jury may acquit the prisoner, especially it he is 
supported by testimony of good character 

Where, in such case, no connexion appears be- 
tween the offence laid in the indictment end 
that produced to establish the seieater. and the 
olfences appear distinct, however strong may 
he the evidence of thie sciever applied to te 
accessory offence, the jury will pot be justified in 
findiny the prisoner guilty of the principal of: 
Jenee. 

The prisoner cannot be convicted of an offence 
not laid in the indictinent. 


Ihe prisoner, during the term of July 
last, was indicted for forging, passing, and 


)having in his possession with an intention 


of passing, two counterfeit $5 bills of the 
Mechanics’ Bank in the City of New- 


York, on the 18th day of June last. 


It appeared from the testimony of 
William Lane, that on the day laid in the 
indictment, the prisoner came to the 
store of the witness for the purpose of 
purchasing calico, and after having ofler- 
ed Ohio bills, which the witness would 
not receive because not current, the pri- 
soner offered tie bills laid in the indiet 
ment, one of which was objected to by 
Lane, and by the consent of the prisoner. 
they were sent to the store of a Mr. 
Kline, in the neighbourhood, for the 
purpose of ascertaining whether they 
were good. 

The boys, by whom the bills were sent 
out, not returning, Lane went himself, 
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and not being able to find Kline, the bills | 
were taken to a Mr. Bruce, who pro-| 
nounced them to be good. 

Shortly after the return of Lane, John 
Q’Dusenbury, one of the police officers, 
came in, and pronounced both bills bad ; | 
and the prisoner, on his return to, the 
store, was arrested, and on being search- 
ed, a considerable sum in genuine Ohio 
and Ontario Bank bills was found in his 
pocket-book. He told the officer that he’ 
had the counterfeit bills of a boy at) 
Fly-Market. 

Joseph Clare, one of the tellers in the 
Mechanics’ Bank, proved that the bills 
were counterfeit, but very good imita- 
tions. 

After the introduction of the testimony, 
Van Wyck otlered to prove that in No- 
vember last, at a horse race in Harlaem- 
lane, the prisoner passed two other | 
counterfeit bills, being then in company | 
with one who was concerned in passing | 
counterfeit money. 

On an objection to this testimony, it | 
was adinitted by the court. | 
| 
| 








Jacob Hays, on being sworn as a wit- 
ness on behalf of the prosecution, testi- 
tied, that two bills on the Merchants’ , 
Bink, the one a $2 and the other a $10) 
bill, which were then delivered to him! 
by Van Wyck, were counterfeit and bad- | 
ly executed. 

John M. Lester, the constable of the | 
fifth ward, on being sworn as a witness 
for the prosecution, stated, that having | 
heard that the prisoner, with others, was 
in the habit of passing counterfeit money, | 
and that he would attend the horse race 
for that purpose, the witness, on the 13th! 
of November last, attended at a race in! 
Harlaem-lane. While there, he heard | 
in outcry that there were two enocale! 
passing counterfeit money. He found 
the prisoner and one Brady there ; and, | 
the prisoner, as was alleged by the by- | 
standers, had passed a $10 counterfeit 
ill to one Stephen Baxter, who held the ' 
stakes, deposited in his hands by the pri- | 
soner and a stranger who had laid a; 
wager on the event of the race. At this! 








time the by-standers were upbraiding the ; 
prisoner and his companion with much 
‘everity ; and there was a great dispute ' 
between them in relation to the bill, some | 


it was bad. In the height of the dispute, 
some person took a $2 counterfeit bill, 
here produced, from under the prisoner’s 
foot, which he said he had chewed up 
to get it out of the way. The witness 
shortly atterwards took the $10 bill, now 
here produced, out of the prisoner’s 
pocket-book. 

It was afterwards proved by Baxter, 
that this was not the bill deposited in his 
hands by the prisoner at the horse race. 

The testimony of Lester having been 
confirmed by James Van Tassel aud Ste- 
phen Baxter, the mayor inquired of the 
public prosecutor whether he had any 
further testimony to establish the scienter 
as respected the principal offence. His 
honour understood this to be the rule 
applicable to a case of this description. 
The public prosecutor, after having se 
far established the offence laid in the in- 
dictinent as to excite a well grounded 
suspicion of guilt—atter having brought 
the scales of evidence on an equipvise, 
may then resort to extrinsic testimony ; 
and, by showing that the prisoner passed 
other talse money, establish the quo aui- 
mo in the principal felony. But when 
no circumstance of suspicion is attached 
to the principal offence, and the accesso- 
ry offence appears to be a distinct trans- 
action, however violent may be the pre- 
sumption of guilt in such transaction, the 
prisoner cannot be convicted  Other- 
Wise, a man might be convicted of a 
crime not charged in the indictment. 

Alexander Kilpatrick, an approver, was 
hereupon introduced and sworn as a wit- 
ness for the prosecution. He stated that 
he was the landlord of the Middle-dis- 
trict Hotel, a short distance from this 
city, and that during the last summer he 
had frequent conferences with the pri- 
soner on the subject of counterfeit mo- 
ney. There was a man by the name of 
Allen, a companion of the prisoner, 
whom he introduced to the witness as 
one engaged in that kind of business ; and 
during the winter they came frequently 
together to the house. This Allen hired 
a separate room from the witness ; and 
some time last fall called the witness into 
the room and showed him $5000 or $6000 
in counterfeit money, which he had sign- 
ed himself, and offered some to the wit- 
ness. He staid in the house about three 





Uleging that it was good. and others. that | 
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weeks, but had a house im which he re 
sided in this city. 

Early last spring the witness came to 
this city in a wagon for the purpose of 
giving information to the police ; and in 
the upper end of the Bowery, while 
looking for the directory to find where 
Hays lived, saw one M‘Donald, to whom 
he imparted the information that persons 
were at his house engaged in passing 
counterfeit money. 

The witness also told Lester, the wit- 
ness on this trial, while he was in the 
garden of the witness, that there was mo- 
ney buried near a particular tree. 

It appeared further, trom the relation 
of this witness, that during the last spring 
he purchased of Peter A. Mesier 4000 
sheets of paper adapted to the purpose 
of counterfeiting, for which he gave 
about $100. 

The witness never heard Allen and the 
prisoner converse together, but he came 
to the house several times, ahd went up in- 
to the room of Allen ; and about the time 
that the house of Allen was searched, 
the prisoner told the witness that Allen 
put a quantity of counterfeit money in 
the crown of his hat, and thus eluded the 
vigilance of Hays, the oflicer who search- 
ed the house. 

Lester, on being again called, testified, 
that in the month of November | last, 
while in the bar-room of Kilpatrick, the 
witness, in company with John G, Gren- 
zebach aud others, a gentleman passed a 
$3 bill at the bar, and received a $2 
counterfeit bill in change, which was ta- 
ken back and a good one given in ex- 
change. Kilpatrick then called the wit- 
ness inte the garden, and told him that he 
wished to disclose to him a secret ; and, 
after having enjoined him to keep the 
secret about to be amparted, inquired of 
him whether he would become concerned 
in counterfeiting; alleging that Justice 
Hedden, one of the police magistrates, 
Was concerned, and that he had a large 
quantity of counterfeit $10 bills, some of 
which Flewwelling had examined, and 
thought them good; and that should there 
be any difficulty about passing these bills, 
and any one should be taken to the po- 
lice, Hedden would screen him. Kil- 
patrick further informed the witness, that 
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last night he had been up until three 
o’clock signing bills. 

rhe witness was much surprised at 
the proposition of Kilpatrick to him, as 
he had known him a number of years; 
and the witness told him that it was a sub. 


ject on which he wanted time to consider, 


He disclosed the affair to Hays. 

From the testimony of Stephen Baxter, 
a witness on the part of the prosecution, 
it appeared that the prisoner called on 
hin during the race at Llarlaem, and re. 
quested him to hold the stakes on asbet 
of 35 between the prisoner and a stran- 
ger, who put §5 in the hands of the wit- 
ness, Which the prisoner, at the same 
time, took from the witness, and put in- 
stead thereof the $10 bill, spoken of by 
the other witnesses. This dill was af: 
terwards returned by the stranger as a 
bad bill, and after some dispute and alter- 
cation was exchanged by the prisoner for 
a good bill, who, apparently in a fit of 
vexation, put a counterfeit $2 bill in his 
mouth, and having chewed, stamped it 
under foot. This was one of the bills 
now here produced. 

The prosecution having rested, the 
counsel for the prisoner catled on Robert 


| sisQueen, the Alderman of the fifth ward, 


Samuel Trumbull, Stephen Burdett, and 
Ezra Frost, assistant justices, John White, 
Patrick Benson, Paul Gallaudet, Jacob 
Hays, George Gardner, and Dr. George 
Cummings, who concurred in stating from 
an acquaintance of a number of yeers. 
and trom dealing with the prisoner in his 
official capacity, as constable of the filth 
ward, that his character for honesty and 


|integrity was unexceptionable. 


The cause was summed up by Price. 
and Gardener on behalf of the prisoner. 
and by Van Wyck tor the prosecution. 

The mayor, in his charge to the jury. 
stated, that it having been proved that 
the bills laid in the indictment were coul- 
terfeit, and that they were found in pos- 
session of the prisoner, the princip®l 
question for the determination of the jury. 
was, whether, at the time he offered them 
to Lane, he knew them to be counterfeit. 
On this question, the jury must resort te 
the circumstances in the case ; and if they 
shall be found to be of that complexion 4s 
to afford a just inference of that know 
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iedge in the mind of the prisoner, he 
ought to be convicted. 

Atan early stage of the cause, the court 
had expressed an opinion, which it would 
pe the duty of the jury to take into con- 
sideration in their deliberations. 

Whenever a prisoner is put upon his 
trial, the public prosecutor must produce 
evidence of the matter charged against 
him in the indictment: and the jury, who 
are to pass in the case, must be con- 
vinced that he is guilty of that offence 
before he can be legally convicted, Bat, 
in cases of this description, courts have 
permitted evidence of a secondary cha- 
racter to be introduced on behalf of the 
prosecution, for the purpose of showin. 
the intent with which the offence charged 
was committed ; and the true rule on this 
subject is this, that where the public 
prosecutor produces evidence of the fact 
charged, but, perhaps, not sutlicient to 
bring the mind to a decided conclusion of 
the prisoner’s guilt, there, he may success- 
fully resort to this secondary species of 
testimony for the purpose of establishing 
the setenter. But where no fact or cir- 
cumstance, showing the guilt of the pri- 
goner, attaches itself to the principal of- 
fence, whatever may be the circumstan- 
ces of suspicion with which his conduct 
may be marked in other and distinct trans- 
actions, he ought not to be convicted; 
because no man can Jegally be found 
guilty of an offence with which he is not 
charged in the indictment. 

In taking a view of the circumstances 
relied on by the counsel for the prosecu- 
tion, as furnishing evidence of the know- 
ledge of the prisoner that the bills at- 
iempted to be passed were counterfeit, 
the court perceived but one fact which 
could possibly have that effect ; he said, 
when arrested, that he obtained the bills 
irom a person at the Ily-market, and on 
this occasion, he produces no evidence to 
account for the possession of the bills ; 
but considering that there is frequently a 
diffenlty in tracing a bill, which may 
have come, bona fide, into the possession 
of another, back to the original holder, 
uttle reliance can be placed on this cir- 
cumstance. When arrested, the prisoner 
manifested no uneasiness : he returned to 
ihe store but a short time before the ar- 
rest, and did not attempt te escape ; and 








if we look at the whole of his conduct on 
that occasion, we do not find it marked 
with that fear and agitation which are usu- 
ally the concomitants of guilt. 

In short, independent of the transaction 
relied on by the public prosecutor, to es- 
tablish the seienter, we look, but in vain, 
to any circumstance connected with the 
offence charged in the indictment, as af- 
furding evidence, that the prisoner, at 
the time he offered the bills to Lane, 
knew them to be counterfeit. But should 
the jury differ from the court in the opi- 
nion already expressed on the subject, it 
will be necessary to recur to the trans- 
action in Which the prisoner was engaged 
at the race. 

There is no evidence that the bill pass- 
ed at the race was a forgery: it is not 
produced ; and even if the prisoner had, at 
that time, acknowledged that it was coun- 
terfeit, this would not afford satisfactory 
evidence that it was, in fact, counterfeit, 
without its production. 

The relation of Kilpatrick is relied on 
bv the prosecution, as affording evidence 
of the prisoner’s guilt. An accomplice is 
a competent witness ; but the situation in 
which he stands in a court of justice, ren- 
ders it incumbent on the jury to serutt- 
nize his testimony with much strictness ; 
and unless it is found corroborated, it 
cannot be relied on with safety. The 
court did not consider the testimony of 
this witness entitled to credif. He was 
not corroborated in any circumstance 
whatever ; and from his own story, it ap- 
pears he harboured aman whom he knew 
to be engaged in counterieiting, and was 
aiding and assisting him in that business. 

Upon the whole, this was a case, in the 
view of the court, in which good cha- 
racter is entitled to weight in the mind of 
the jury in determining on the guilt orin- 
nocence of the prisoner. 

He was acquitted by the jury. 


(GRAND LARCENY—EVIDENCE. ) 
GEORGE BROWN’S CASES. 
Indicted with BUMPO, a black. 


Van Wycex, Counsel for the prosecution. 
WILSON, Counsel for the prisoner, 


Thongh the public prosecntor cannot introduce 
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other witnesses od the purpose of discrediting a 
witness on behalf of the prosecution, yet he is 
not precluded from contradicting facts previously 
sworn to by his own witness. 

Where a case, on the proof, stands as s/rong as 
possible, it is injadicious, and sometimes ruin- 
ous to attempt to make it sfronger. (See 1 Vol. 
of the City-Hall Recorder, p 62.) 


Brown was charged with grand larceny 
en two indictments: on one, for stealing 
a coat of the value of $40, the property 
of Jacob Lorillard; on the other, with 
Bumpo, (who, at the time of the trial, 
stood convicted,) for stealing $40 in bank 
bills and specie, the property of Amory 
Morse., 

On the traverse of the first-mentioned 
indictment, the most satisfactory proof 
was given by the owner of the coat, that 
at was stolen; and, by Jacob Warner, one 
of the police officers, that it was found in 
possession of the prisoner, at the house of 
Mary Smith, who was, at the time of the 
trial, in custody, on a charge for felony, or 
for a misdemeanor. e stated to the offi- 


cer, that he gave $13 for the coat, and 
intimated that he bought it of Bumpo 


Hereupon the examination of the pri- 
soner in the police was read, stating that 
the cout was made for him at Lynn, and 
cost him $30. 

After the introduction of this testimo- 
ny, tic public prosecutor called on Mary 
Smith as a witness ; when she was brought 
out of the cage, and on being sworn, sta- 
ted that the prisoner staid at her house, 
and that Bumpo brought the coat there 
when the prisoner was within, who took 
$10 out of his trunk, and, borrowing of 
the witness $3, paid Bumpo $13. It fur- 
ther appeared that before the prisoner 
was arrested, he had declared that he 
gave $13 for the coat. 

After the arguments of the counsel, the 
mayor in his charge to the jury, after ad- 
verting ta the prominent facts in the case, 
said, that had the public prosecutor suf- 
fered the case to stand on the testimony 
of Mr. Lorillard, and that of the officer 
who arrested the prisoner, there could 
have been no doubt of his guilt ; for the 
loss of the goods and their subsequent pos- 
session by him, was the ordinary proof 
given in cases of this description, and was 
sufficient to render it incumbent on him 
*o account satisfacterily fer such pos- 
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;session. ‘The acceunt, toe, which the 
| prisoner had given in his examination jp 
ithe police, and also to the officer, con. 
| cerning the possession of the coat, and 
ithe price paid, was utterly inconsistent, 
| The case, therefore, at that stage, stood, 
_on the part of the prosecution, as strong 
as possible. 

But here the public prosecutor has in. 
troduced Mary Smith as a witness ; who, 
if her testimony is to be believed, con. 
pletely exculpates the prisoner. This 
witness, according to the established rules 
of evidence, cannot be impeached on the 
part of the prosecution ; for a party, by 
calling on a witness, professedly holds 
such witness forth to the world as enti- 
tled to full credence : still the jury, whose 
exclusive province it is to determine on 
the credit to be given to the relation of « 
witness, are not, therefore, bound to be- 
lieve her testimony. 

The prisoner was acquitted on this in- 
dictment. 


On the traverse of the other indictment, 
}it was proved by Morse, that he came 
with a wagon from his place of residence, 
near Boston, to this city, and put up at 
the Bull’s Head tavern, in the Bowery, 
on the 14th of September. He left his 
}trank in the wagon, which was put into 
‘the yard ; and went down into the city. 
On his return, the trunk, containing his 
money and a quantity of combs, was sto- 
len. He heard that a black man had 
been seen about the yard, and the next 
morning, in company with Warner, the 
police officer, went to the house of Mary 
Smith, (24 Cross-street,) where the pri- 
soner was found in bed, apparently in- 
toxicated. ‘The house was searched, but 
the trunk was not found. 

Mary Smith was introduced as a wit- 
ness for the prosecution, who stated that 
the trunk was brought to her house by 
Bumpo, when the prisoner was absent; 
and it appeared from her statement, that 
the trunk was burned up by Bumps, in @ 
room in her house, in which the prisonc! 
was in bed intoxicated. 

After the introduction of this testimo- 
ny, the public prosecutor called 0? 
Charles N. Burnet a3 a witness, who, oD 
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being sworn, was about stating fucts con- 
trary to the testimony of Mary Smith. 

Wilson objected to the evidence, on 
the ground that the public prosecutor 
could not impeach his own witness. 

Van Wyck, contra. 

‘The court overruled the objection ; 
and the mayor, in the decision, remarked, 
that although it was not competent for 
the public prosecutor to call other wit- 
nesses for the purpose of discrediting his 
own witness, yet he might introduce tes- 
timony for the purpose of showing the 
facts to be contrary to those sworn to on 
his behalf; otherwise, during a trial, a 
party who had, in the first instance, called 
on a witness whom he reasonably expect- 
ed would establish certain facts, might be 
taken by surprise, and defeated of a just 
elaim, while he had it in his power, if per- 
mitted, by the introduction of other wit- 
nesses, to prove clearly that the facts 
were diilerent. 

The amount of the subsequent testi- 
mony seemed to be, that this house of 
Mary Smith was a nest for thieves ; but 
it did not appear that the prisoner stole 
the property laid in this indictment or 
that it was found in his possession. 

He was acquitted by the jury. 


(HEARSAY EVIDENCE.) 
GEORGE KELLY’S CASE. 


Van Wyck, Counsel for the prosecution. 
Prick and Witson, Counsel for the pri- 
soner,. 


Where, on the traverse of an indictment forlarce- 
ny, the owner of the goods doth not appear, the 
prisoner will be allowed to show that. imme- 
diately after the felony was alleged to have been 
committed, the owner acquitted bin trom 
blame, and alleged that he was satisfied; having 
‘ound the goods about his own person, 


The prisoner, a hackney coachman, 
was indicted for grand larceny, in stealing 
asilver watch of the value of $40, the 
property of John Westcott, on the 26th 
of September last. 

The owner did not appear, having, be- 
fore the trial, sailed for England; but 
thomas Corning, Samuel Meore, and 

20 


John Clark, three intelligent lads, all 
concurred in stating, that, being at the 
lower end of the Park together, they saw 
the prisoner, while helping Westcott to 
descend from the coach, who was then 
much intoxicated, pull that gentleman’s 
watch from his pocket and put it in hig 
own 

The prisoner then ascended the coach, 
turned it, and was proceeding up Broad- 
way, When Westcott, having missed the 
watch, called on the prisoner, and told 
him of the loss, who then said that he 
must have left it with the woman at the 
place where he had been. Westcott 
then engaged the coachman to carry him 
back, and they shortly afterwards re. 
turned, when the owner had his watch. 

The counsel for the prisoner offered 
to prove that Westcott, when he return- 
ed, declared that he was well satisfied ; 
for that on the way he found the watch 
in his waistcoat pocket, and, thereupon, 
stopped the driver, and directed him to 
‘turn about. 

Van Wyck objected to the testimony 
offered ; inasmuch as Westcott was ab- 
sent ; and his declarations were but hears 
say testimony, which is ever inadmissi- 
ble. 

Price and Wilson, contra. 

The mayor decided, that the prisoner 
was entitled to the benefit of the decla- 
rations of Westcott, made at the time, as 
| part of the res gesta, 
| Two witnesses, on behalf of the pri- 
soner, then swore to the declarations of 
Westcott, as above stated; and one of 
‘them also testified, that he was present 
jat the time spoken of by the boys, and 
| was certain that the prisoner did not pull 
ithe watch from Westcott’s pocket ; but 
that after Westcott had descended from the 
leoach, the prisoner pulled out his own 
‘watch to see the time of day: but the 
' boys, on being again called, were posi- 
‘tive that they saw the prisoner pick 
| Westcott’s pocket of the watch, as betore 
i related. 
| The cause having been left to the jury, 
‘after the arguinents of the counsel and 
| the charge of the court, he was tound 
i cuilty, and on the last day of the term 
\was sentenced to the Penitentiary twe 








years. 


|| 
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(CONSTRUCTIVE FELONY.) 
JOHN O’TERRE’S CASE. 


Van Wyck, Counsel for the prosecution. 
Wixson, Counsel for the prisoner. 


Where a man, at the time he obtains goods ata 
store, alleges that if one of the two boys who 
sold him the goods will go with him to a certain 
place he would pay for the property ; and on 
the way represents that they were purchased 
fora rich lady, who would pay, &c.—should he 
go off with the property and convert it to his 
own use, he is liable to a conviction for a felony, 
should the jury believe that, at the time he ac- 
quired possession, he intended wrongiully to de- 
prive the owner of his goods. 

In such case, the prisoner would not be liable to 
an indictment for obtaining goods by talse pre- 
tences; the talse representation not having in- 
duced a delivery of the goods. 


The prisoner, a Frenchman, was in- 
dicted for petit larceny in stealing two 
silk handkerchiefs and other articles, of 
the value of $10, the property of Wil- 
liam Lane, on the 12th of Aucust last. 

Henry Lane, a lad about thirteen years 
of age, ina clear, distinct and audible man- 
ner, and with a propriety of expression 
we have scarcely, if ever, heard equalled, 


stated, that the prisoner came te the |! 


store when the witness and another boy 
were there, and inguired for ladies’ silk 
handkerchiefs. A number was 
him, when he took up two, and, without 
examination, laid them together, and pur- 


41 


shown || 


ii came into the possession of the prisone; 
by the delivery of the owner, in conse. 
quence of the false representations made 
tohim. The indictment, therefore, should 
|have been for obtaining goods by false 
pre fences, 

Van Wyck was stopped by the court; 
}and the mayor, in the decision, remarked, 
i|that this was exactly the case of a con- 
structive felony ; provided the jury should 
'believe, from the circumstances, that, at 
l'the time the prisoner obtained the goods, 
| he harboured an intent to convert them 
| tc his own use without paying the owner. 
| In this case, an indictment for obtain. 
fiag goods by false pretences conld not 
j|havye been maintained ; for the prisoner 
| acquired possession of the goods on hi 
lown eredst, Had he represented in the 
| store, that arich lady at the City-Hfotel 
jhad sent him for the goods, and, on the 
faith of that representation, the lad had 








delivered them, the prisoner would have 
been lable to a prosecution for a misie- 
j|meanor ; but it does not from thence fol- 
‘low that he would not have been also 
liable to a prosecution foralarceny. But 
it appears that, in this case, the represen 
tation concerning the lady was made, in- 
cidentally, after the prisoner had obtained 
‘the goods and lefi the store. 

lic was immediately convicted, and 
sentenced to the penitentiary six months 





sued the same course, with regard to the |) 


other articles shown him, until le had call 


ed for goods to the amount of $10. Lle then |) 
said that if one of the boys would go with |' 
him, he would pay the amount. ‘The wit- |! 
ness sent for his father, who sent the two || 


boys with the prisoner ; and on the way 
he told them that he had purchased the 
goads for a rich lady, then boarding at 
the City-Hotel, where, on their arrival, 
he told one of the boys to wait at the 
door. He went up stairs, under pre- 
tence of seeing the woman, returned 
again, and then went oif without having 
paid for the goods. Some time afterwards, 
he was found by the witness and his fa- 
ther at the Theatre Hotel, and from 
thence was taken to the police. 

Atier the production of this testimony, 
Wilson contended to the court that this 
was nota case of felony ; for ihe goods 


CONSTRUCTIVE FELONY.) 


TOBIAS M-CLURE’S CASE, 


|Van Wyck, Counsel for the prosecution. 


| Da. Granam, Counsel for the prisoner, 


{| 
| ; 
|| A lad taken on trial, while in the employ of th 
\| principal, was sent by him to carry goods to 
| particular place; but the lad took them to auc 
1 tion and had them sold, intending to conver! 
| the avails to his own use—it was held, that this 
| Was a constructive theit. 
|| A special verdict was found by the jury 
on ihe following facts : the prisoner, alad 
| taken on trial by James Munell, while 
, his employ, was sent by him from his lea 

| ther manufactory, in Ferry-street, to cat 
rf ry twelve dozen lambskins to a person t? 
| . . 

| whom he had engaged to deliver them)" 


i 








-s 
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Newark, in New-Jersey. ‘The prisoner 
tyok the skins from the manufactory in a 
wheelbarrow ; but, instead of following 
the directions of his master, carried them 
to auction, had them sold. and made an 
appointment with the auctioneer to call 
at asubsequent day to receive the money. 
The master having ascertained that the 
skins had not heen delivered, and that 
they had been sold at auction, came, in 
consequence of a previous arrangement 
with the auctioneer, at the time the pri- 
soner called for his money, and detected 
him. 

On the production of this testimony, 
the prisoner being on trial for grand 
larceny, Dr. Graham contended for an 
acquittal of the prisoner, on the ground, 
that this was but a breach of trust. 

Van Wyck, contra, 

The mayor said that, although he was 
not positive, yet, he was inclined to think 
that this was a constructive felony, provi- 
ded the jury should believe from the 
circumstances that, at the time the pri- 
soner received the skins. he intended to 
dispose of them at auction for his own be- 
nefit. But, as there was some doubt, the 
jury might find a special verdict. 

After the verdict, Dr. Graham pro- 
duced to the court an authority (2 East’s 
C. L. p. 566.) showing that he Was mis- 
taken in the law. He, therefore, gave 
up the ground assumed. 

Judgment against the prisoner on the 


verdic t. He wus sentenced to the State 
Prison three vears. 
FRAUD. 


ELI B. MOTT'’S CASE. 
Vian Wy K. Counse! or the prasee vuleon, 
Bow ARDI S, Couns l for thr prisoner. 


fo obtain a gan from the wife, in the absence oi 


her hushand. by falsely representing to her, that 


he had authovized its delivery for the purpose of 
. ! 


vepairing it. is a Inisdemennor within the statute 

acsainst obtaining coads DY telse pretences. 

On the traverse of an indictment against 
‘he prisoner, tor obtaining a gan belone- 
ng to Arthur M*Dermott, of Catharine, 
his wife, by false pretences, ti appeared, 
that, in his absence, the prisoner came to 
her at the house. and falsely represented 


‘hat her husband sent him for the gun, to 


| 
| 


| 
| 
} 


| 





repair ; and she then got it for the pri- 
soner, who carried it off and converted it 
to his own use. 

Bogardus said, that the only question 


‘in this case was, whether this was a false 
| pretence within the act: he should insist 
that it was but a mere naked lie. Ihe 


counsel adverted to the case of Cromwell 


and Field in this court, (Ante, page 34,) 
,and suggested the propriety, at least, of 


a special verdict, to have the question ar- 
gued betore the court. 

. The mayor. in the decision of the court, 
observed, that the jury were never ad- 


vised to find a special verdict, except 
‘where there was a doubt concerning the 


law. Jutin this ease there is not the 


i least doubt. but that the offence of the 


prisoner comes within the statute, ac- 
cording to the principle upon which all 


the decisions, in similar cases, are found- 


ed. ‘ihas was a false representation re- 


lative io an existing fact—a pretence 


against which ordinary prudence could 


not guard. Should the jury, therefore, 


‘believe, that by means of this pretence the 


run was obtained from the woman, the 


prisoner ought to be convicted. 


fle was immediately found guilty 


‘In the Court of Chancery holden in and 


for the state of New-\ork, 
BEFORE 


The Honourable 


JAMES KENT, Chancellor of the said 
state. 

oe a quer nn pars? vigna fur.” 
SCLPIC PERFORMANCE—SET-OFP. } 


ABRAHAM WINANS 


“Tp a4 BTS 


JOHN LA GRANGE. 


(RE. Wiirrams, Counsel for te complainant. 
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’ ; ‘ f 
i i Shep WICK, «1 unsel for tire defendant. 


fn the Supreme Court of Judicature of 
the siaie of New-York, 
DOLPORE 
The Honourable 
SMITH THOMPSON, Chief Justice. 


| AMBROSE SPENCER, 


{ 
WILLIAM W. VAN NESS, { Pee 
JOSEPH GC. YATES, ann) [°° ™: 
JONAS PLATT, p 
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(COSTS ON SETTING ASIDE PROCEEDINGS ON 
A BAIL BOND—IRREGULAR DEFAULT. 


ABRAHAM WINANS, 
Ads. 
MARY VAN NAME, 
Exvecutrix &c. of 


MOSES VAN NAME, deceased. 


The same Defendant, 
Jlds. 
CALEB HALSEY. 


Corin, Attorney and Counsel for the 
plaintiffs. 

Rocers, Ittorney and Counsel for the de- 
fendant in the first, and 

WatrerMAN in the second entitled sutt. 


Entering into possession under a parol agreement 
to convey, continuing in possession, making 
improvements, and paying moneys towards the 
land to the owner, who, immediately preceding 
the time the complainant entered into posses- 





| 


sion, procured the Jand to be run out by a sur- | 


veyor, are acts of part performance, which, in 
equity, will take the case out of the statute. 

Where in such case the purchase money, in 1807, 
amounted to $1600, and the complainant, in 
1808, advanced more than $1300 towards the 
Jand, and, about the same period, the defendaut, 
without the knowledge of the complainant, pur- 
chased a sealed note against him amounting to 
$336 for half that sum, the chancellor did not 
permit that note, and an unliquidated account, 
to be set off against moneys so advanced for the 
land, but left the defendant guoad his demands 
to pursue his legal remedy 

3t is inconsistent in an auswer to a bill sneee. ting 
that the complainant advanced moneys towards 
the land, amounting to $1300, to alleve that the 
complainant being in embarrassed circurmstan- 
ces, he, the defendant, (beingae man of proper- 
ty,) borrowed those moneys of him trom time 
fo time, and in other parts of the answer that 
these moneys were intended to be set off against 
his account. including the note, when, by his 
own showing, there would, in case of sueh fi- 
quidation, remain due to tlhe complainant S700 

Though the complainant had even agreed to re- 
ceive a deed, and execute a boud and mortgage 
to the defendant on the balance of an aceount 
drawn and stated by him, wherein the sealed 
note is included, and he agreed fo execute the 
deed at a stated period, yct, it he do not execute 
such deed, and it appear that an undue advan- 
tage was taken by him of the coiplainant’s 
situation, he is absolved from liis avreement. 

Though the costs are to be paid by the defendants 
instanter, Where proceedings are set aside on 
the bail bond on the usual terms, yet a detault 
entere: in the original suit, on the same day the 
order of the court, setting aside such proceed- 
ings, is entered, was held irregular, 

It seems that # party, on whom the terms of pay- 
ing costs Uietoaier ave imposed by an order of 


| 
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the court, is entitled to at least (wenty-foy, 

hours. ; 
Where the attorney for the plaintiff. immediately 

atter the court had set aside proceedings on the 
| bail bond. on the payment of costs, entered a 
| default in the original suit, and subsequently re. 
| ceived the costs of such proceedings of the de. 
| 
{ 


| 
| 


fendant, to whom the entry of the default wae 
unknown, it was held that the reception of the 
costs was a Waiver of the detault. 


In conducting this publication, the pain- 
ful duty has devolved on us, as well to 
trace the devious windings of fraud, as to 
exhibit crime in its glaring deformity. 
For the luiter we have generally wit. 
nessed an adequate degree of punishment 
‘annexed ; but not so in all instances tor 
‘the former But where a case of this 
description can be selected, in’ which 
fraud and avarice—unnatural feeling and 
deliberate cruelty united, at every step 
meet with disgrace, discomfiture, and de- 
feat, the ingenuous mind surveys the in- 
teresting spectacle with complacency, 
and even the skeptic is induced to he- 
lieve that there is a God who sways and 
directs the affairs of men with unerring 
rectitude. 

John La Grange, a man now in the 
vigour of manhood, previous to the year 
1807, removed from Elizabethtown, in 
New-Jersey, to the town of Union, in 
the county of Broome, and purchased a 
considerable tract of land on the Susque- 
hanna River. He invited Abraham Wt- 
nans, his brother-in-law, thea upwards of 
sixty years of age, to remove to Broome, 
who disposed of a valuable place in Ehiza- 
bethtown, and removed near La Grange, 
in Union. Winans purchased a valuable 
farm on the Susquehanna; and one Wil- 
liam Drake having come from New-Jer- 
!sey to Union, to purchase a place, La 
| Grange, then the professed friend and ad- 
| viser of Winans, who placed implicit con- 
fidence in him, induced him to sell his 
farm to Drake, and purchase 90 acres ot 
himself, a part of the same tract of which 
La Grange was in possession. He agreed 
verbally with Winans that he would sell 
the land to him at $18 an acre: that he 
would take a bond and mortgage, payable 
in instalments, to suit the convenience ot 
Winans, who might enter into immediate 
possession. 

In May, 1607, La Grange procured a 
jsurveyor, run out the land to Winans. 
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nd, according to an estimate made, the 
purchase money amounted to $1620. At 
this time he went into possession, planted 
an orchard, and made otherimproy eneanie. 

He continued in possession ; and, pre- 
vious tothe 16th of Angust, 1808, paid 
and advanced towards the land more than 
$250. On that day he received a bond 
and mortgage from Drake for $1167, and 
on the earnest solicitation of La Grange, 
assizned and transferred these instru- 
ments to him, and he afterwards received 
their avails. ‘These several payments 
were expressly alleged in the bill in chan- 
cery to have been advanced towards the 
land ; but it appeared that for the sums ad- 
vanced previous to the 16th of August, La 
Grange, aman expert in business, had 
merely given Winans @ loose inemorandum 
in writing, and with regard to the $1167, 
on the day the bond and mortgage were 
iransterred, La Grange engaged an attor- 
ney to draw a covenant to Winans, where- 
by La Grange agreed to re- assign the 
bond and mortgage in a limited time, or 
account with Winans for the money. but 
itclearly appeared from the depositions 
of Drake and his wife, that La Grange 
had frequently told them that the money 
they paid towards their land, was to go to- 
wards that of Winans. 

With regard to the specific object for 
which this money was advanced, and the || 
bond and mortgage assigned, La Grange, |) 
in one part of his answer, swore that it 
was borrowed money, and that Winans let 
him have the bond and mortgage to carry 
to New-York, where he was to purchase 
lund, that he might thereby be enabled 
‘o represent himself a man of property. 
ina previous part of the answer, how- 
ever, he alleged that Winans, about the 
ime he lent’ this money and assigned 
the bond and mortgage, was in embar- 
rassed circumstances, and unable to pay 
hits debts ! 

In February, 1806, before the removal 
of Winans from New-Je ersey, he became 
indebted to Caleb Halsey, a respectable 
gentleman of Elizabethtown, and a bro- 
ther-in-law of Winans, in the sum of 
svl2, for which he gave his sealed note, 
nd he alo became indebted to Moses 
in Name, of Staten Island, another bro- 
iher-in-law, in the sum of 4,50. for which 
4 promissory note was given. 


i 
\ 
\ 
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About the time La Grange made the 
| parol agreement to convey JO acres, as 
eetore stated, he went down to New-Jer- 
sey, and represented to Halsey that Wi- 
| nans was much embarrassed ; but that 
jhe, L. G., thought he might ret a part of 
the money of him. due on the sealed note. 
| By reason of such representations, Halse y 
assigned this instrument to La Grange, 
and received his promissory note for $1 70, 
| which was not paid to Halsey until the 
summer of 1814, when it was collected 
i by execution. 
| After the payment of these several 
isums of mone y, and the assignment of the 
‘bond and mortgage to La Grange, he fre- 
| quently promised Winans a deed for the 
90 ig ; but in the month of April, 
, Winans was invited by La Grange 
to hin house, where he exhibited an ac- 
count, stated by himself, between them, 
in which he charged compound interest on 
the $1620 as and for rent, and also in- 
cluded the sealed note and interest with 
1 book account: and, crediting Winans 
fee the moneys he had advanced, including 
‘the bond and mor rigage, there appeared 
(to be a balance due him of about $700. 
La Grange for this balance, as he states 
in his answer, offered Winans another 
piece of land, which he alleges to be 
worth $1000, but which, in truth, was a 
| piece of wild Jand in a remote place. 
| Winans objected to the injustice of the 
sti itement and of the ofer, and insisted on 
the deed for the 90 acres. Considering 
/himself, however, in the power of La 
‘Grange, he at length agreed to receive 
‘a deed and give a bond and mortgage for 
ithe balance, stated as aforesaid by La 
Grange, being about $900. ‘The deed, 
| bond, and mortgage were about this time 
drawn by L. G. and were to be executed 
‘at a given day: but La Grange never 
‘executed the deed, because (as he al- 
| leged in his answer) Winans did not 
|come at the time ! 
From that time until the month of Au- 
| gust, 1813, La Grange repeatedly pro- 
| mised a deed, and sometimes refused when 
| earnestly solicited by Winans to perform 
‘the contract ; and on that day sent for 
‘him, and, in presence of two neighbours, 
exhibited another conscientious statement, 
'wherein the balance made to be due to 
' Winans had dwindled down to $450 : but, 


| 
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nevertheless, La Grange made him the] 
magnaninous offer of remaining on the 
place one year longer, and, at that time, 
prying him $500 on quitting possession ; 
whereas the improvements were worth 
nearly that money. 

In September, 1813, Winans having 
consulted counsel, again requested a deed, 
and shortly afterwards La Grange offered 
him one and demanded his money, but not 
any specific amount. He afterwards call- 
ed on Winans, while at work inthe field, 
and offered a deed, and again demanded 
his money, which not receiving, he count- 
ed out about 3600 in Orange county bills, 
which ne also tendered. 

About the middle of October following, 
La Grange gave Winans a written notice 
to quit possession, threatening an ejyect- 
ment: and, the balance dere to La Grange 
for the land having been ascertained, Wi- 
nans called at his house three several 
days in succession with $460, in specie, 
to tender him. La Grange was at home, 
at least on one of these days, but avoided 
the complamant. 

During the same month a bill in chan- 
cery Winans against La 


was filed by 
Grange for a specific performance of his 


contract to convey, and an injunction to 
prevent the threatened ejectment was 
praye dfor in the bill, and granted. 

Phe answer was filed in the winter of 
1813, and the amount ef the defence at- 
tempted was, that although a parol con- 
fract was made to sell the land to Winans, 
yet, he being unable to perform, it was 
afierwards varied in its terms and finally 
abandoned by him: and that if any con- 
tract existed, by which La Grange was 
bound to convey, it was on the express 
terms, agreed to by Winans, that the sealed 
note and book account weary be set off 
against the moneys Winans had advanced. 
To establish this seemed to be the prin- 
cipal object of the defence, and was the 
hince on which the whole cause turned. 
For it is obvious, that to have rested the 
defence on the ground that the moneys 
advanced by Winans were not pard to- 
wards the land, was absurd: inasmuch as 
when the bond and mortgage of Drake 
were assigned, according to ‘the proceed- 
ings on the face of the bill and answer, 
there was a balance due Winans of more 
than $700 : and that the instrument given 








THE NEW-YORK 


by La Grange to Winans on the assigy. 
ment of the ‘bond and mortgage was frat 
dulent was as clear ; for, if it was intend. 
ed to re-assign this security, why did Lg 
Grange receive its avails ? 

The commission to examine witnesse< 
was executed in Broome, in the winter 
of 1814 and 15, and the rule for publi- 
cation passed the May following. The 
depositions on both sides were numerous, 
and some of them lengthy. Those on 
behalf of the complainant, presented a 
mass of facts which conclusively esta. 
blished the material allegations in the 
bill. How the answer was supported, 
will appear from the decree hereafier 
mentioned. ‘There was, however, one 
curious allegation and exhibit in the an- 
swer, which deserve notice : La Grange 
alleged, that in consequence of the aban- 
donment of the contract, he purchased 180 
acres adjoining the 90 acres ; and to his 
answer there was annexed a large map, 
painted red and yellow, showing ‘that the 
iract of land, including the 90 acres, was 
in the shape of a parallelogram, or oblong 
square. And, what appeared to be of more 
importance was, that he had mortgaged the 
whole perallelogram to the trustees of Co- 
unhia College, the same day Winans trans- 
ferred to him Drake’s bond and mortgage. 

‘The case having been submitted to the 
chancellor on the proofs, in the month of 
December, 1617, he made an interlocuto- 
ry order, in substance, that it be referred 
to a master to ascertain the balance due 
from Winans to La Grange upon the con- 
tract—directing the amount of Drake’s 
bond and mortgage to be credited to Wi- 
nans, and allowing to him several othe! 
payments denied in the answer, as having 
been received towards the land, but es 
tablished by proof. 

In the month of March, 1818, the mas- 
ter reported the balance ? be due on the 

13th of October, 1813, 4510, and, upon 
filing the report the c “Heh e Hor decreed, 
that on Winans paying or tendering, 08 
or before the first of May then next, “the 
amount of the master’s report, with inte- 
vest, La Grange should convey the pre mi- 
ses, mentioned in the bill of complaint, t 
Winans in fee ; aud that the deed should 
contain a covenant of warranty, particu- 
larly against the mortgage to the trustees 
of Columbia College : ‘and that if the coum 
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sel for the parties could not agree, a mas- | 
ter should settle the form of the deed. | 

Winans procured the money, and paid | 
La Grange the amount, and a deed was | 
drawn and tendered him to be executed, | 
which he refused to execute—and_ his 


not order his wife to execute it as a| 
party. In August last, the form of the | 
deed was settled, and again tendered | 
for execution :—again La Grange refused ; 
and in September, the chancellor made | 
an order that La Grange execute that| 
deed by the last Friday in September, or | 
show cause why an attachment should not | 
issue against him. Onshowing cause, La | 
Grange prayed for time until the first of | 
November then next ensuing, on the 
ground, as alleged in a number of affida- | 
vits, that a default having been entered | 
in the suit on the sealed note, hereafter | 
to be noticed, he expected to have judg- | 
ment perfected thereon in the October | 
term, and that if a deed was executed un- 
til after that judgment, the lend would be 
conveyed away and he would lose his debt. 
This application was granted, and he was 
required peremptorily to execute a deed 
on the first of November, or that an at- 
tachment issue without further notice or 
application to the court of chancery. 





In the first entitled cause in this court, 
as soon as La Grange had understood the 
determination of Winans to compel him 
to give a deed, he went to Staten Island, 
and procured the note of £50, before 
mentioned, of his sister, the widow of 
Moses Van Name: and in the month of 
October, 1813, commenced an action in 
ihis court. ‘To the declaration the de- 
, tendant pleaded the general issue, and 
the statute of limitations. Though at issue, 
and noticed for trial at the Broome cir 
cuit, in June, 1814, it was ‘not brought 
on. Whereupon, in August term follow- 
ing, a motion was made for judgment, as 
in case of nonsuit for not proceeding to 
trial, and the motion prevailed. The 
Judgment was perfected, and execution 
lor about $50 issued to the sheriff of 


Richmond, returnable at the October | 


term following ; and before term the mo- 
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tion was made on behalf of the plaintifl, 
| to set aside the judgment, which being 
| resisted, the court granted the applica- 
| tion on the payment of all costs. As the 
| judgment had been collected, as disclosed 


in the affidavits in resistance, the de- 
counsel objected that the decree did || 


fendant’s counsel, who drafted the rule 
| and submitted it to the court, understood 
that the judgment and costs of resistance 
were intended, and entered the rule to 
that etlect, and obtained a certified copy, 
and received the costs of resisting the 
motion. 

Ai the next term a motion was intended 
to vacate the rule entered the preceding 
term, on the ground that it was variant 
from the rule intended to be granted ; and 
that the attorney for the defendant refund 
a part of the money collected on the judg- 





ment, and also pay the costs of the motion. 
it happened that the papers in support of 
the motion, which were somewhat bulky, 
were served on a person different from 
the agent of the defendant’s attorney ; 
and, as the rule required that they should 
be served on the agent, the court dis- 
missed the motion with costs. In the 
further progress of these collateral pro- 
ceedings until their termination, the de- 
fendant was not behind his adversary, at 
any time, ou the score of costs. 

Finally, the cause was brought to trial 
at the -Broome circuit in June, 1815, 
when the plaintiff was nonsuited. The 
defendant afterwards proposed a compro- 
mise, and voluntarily executed to the 
plaintiff a bond for $125, the sum her 
husband had originally agreed to take of 
the defendant to the exclusion of interest 

° 


As soon as La Grange had understood 
the decree of the chancellor, and that he 
had excluded the sealed note and account, 
he commenced two actions against Wi- 
nans : one in Broome common pleas on 
the account, which suit was afterwards re- 
moved into this court, and the other, 
above entitled, on the sealed note. 

The writ was returnable last May term ; 
and special bail not having been put in, 
an action was brought on the bail bond. 
Special bail was perfected ; and the at- 


torney for the defendant, on the 27th 








Ney was paid. During that term a mo- 


dav of July last, offered the opposite at- 


— 
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torney the costs of the proceedings on 
the bail bond if he would discontinue ; 
but he refused wiless a cognovit wus given. 

At the Jast August term, a motion was 
made on behalf of the defendant, to set 
aside those proceedings, on the payment 
ot costs. up to the 27th of July: which 
motion, being resisted by the pli intifl’s at- 
torney, the court granted it on the terms 
contained in the notice. The order of | 
the court was entered on the 13th of Ju- 
gust ; and, on the same day, he entered a 
default in this suit for want of a plea. 
He returned to Broome, and informed the | 
attorney forthe defendant, residing there, 
of the result of the motion, who soon al- 
ter paid him the costs on the bail bond, 
and offered him a plea, which he refused 
to accept. 

During the present term of this court, 


a motion was made by Mr. Williams, on 


behalf of the defendant, on affidavits and 
documents disclosing the above facts, in 
relation to this cause, to set aside the de- 
fault with all subsequent proceedings for 
irregularity, with costs. 

This motion was opposed by Mr. Em- 


met, counsel for the plaintiff, on several 
affidavits which stated the great solicitude 
of the plaintiff to get the cause to trial 
the last Broome circuit, for the purpose 
of perfecting judgment in August term— 
the purposed delay on the part ofthe de- 
fendant, and the fears entertained by the 
assignee of the note, that if he could not 
retain the default, the debt would be lost, 
as Winans when he obtained the deed 
would convey away the land. 

Williams contended, that the default 
was irregular, because the attorney for 
the plaintiff, having refused to accept the 
costs on the bail bond, unless a cognovit 
was given, had dispensed with the for- 
mality of the tender of any other plea by 
the defendant, and put it out of his power 
to serve an issuable plea, until he had as- 
certained, by an application to the court, 
whether the oiler of the costs on the bail 
bond was properly made. By granting 
ihe order at the last term, the court 
sanctioned the practice of his attorney, 
and placed the parties in the same situa- 
tion they stood on the 27th of July pre- 
ceding. 

‘hough, perhaps, in strict practice, 
where proceedings are set aside on the 
itil bond on the usual terms, the costs 
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are to be paid instanter, (Col. Cases, §1. 
101.) yet, the attorney for the plaintiff, 
lin this: case, had no right, by reason of 
‘the nonpayment of costs on the bail bond, 
‘to enter a default. He had elected to 
proceed on the bail bond ; and on this 
only could he, regularly, proceed on the 
|| failure of the defendant in paying the 
1! ic osts. But the attorney for the plaintiff 
‘entered the default on the ve ry day the 
|| order for setting aside proceedings op 
|} the bail bond was entered, contrary to 
| the spirit of that order ; sal his recep. 
|| tion of the costs afterwards. Was a taci! 
|| admission of the continuance of the pro- 
ceedings on the bail bond, and a waiver 
| of the default. 
| The counsel referred the court to the 
I 1s st Caines’ 55, and to the 7th of John. 
| 119, to show that proceeding in a bail 
‘bond suit is a waiver of the original suit. 
Emmet said that by the athdavits read 
on behalf of the plaintiff, the court woul! 
/perceive that there was a studied design 
jon the part of the defendant to put this 
‘cause over the last circuit, and tor that 
| purpose he suffered a suit to be com- 
j;menced on the bail bond. Besides, 1 
| manifestly appeared by one of the atlida- 
| vits, that unless this default was retained. 
| Hee plaintiff's debt would be entirely lost 
| The counsel earnestly solicited the court 
to look at the ¢ quity of the case, and in the 
conclusion, insisted that it was the duty 
cof Mir. Waterman, previous to the last 
ite rm, to have sent to his agent at Albany, 
an issuable plea for immediate service, 
, and the costs to be paid instunter. 
| By the Court: We think this defaul 
| 
| 








irregular. When proceedings are st! 
aside on the bail bond on the usual terms, 
jas i in this case, according to the settled 
| practice, the costs to which the party / 
subjected to whom relief is afforded, are 
ito be paid tnstenter. This, in legal i- 
‘tendment, means within twenty-fow 
ihours ; end the entry of this default, ¢ 

| the sauine day in which the rule was et 
tered setting aside proceedings on the 
bail bond, was irregular. 

There is another ground : it appears 
that the attorney for the plaintiff, on lis 
return from Albany , after the last term, 
received the costs on the bail bond. This 
we consider as a waiver of the defaul! 
which he had previously entered. 
| The motion is, therefore, grantet: 











